tion that France, Great Britain, Germany, and other EU members remain autonomous, individual nation states.
And yet they are joined in union. What is this Union? An economic market that purports to provide "citizenship": created by treaty, yet quasi-constitutional. Neither nation nor federation nor economic cartel.
The legal debate over what the EU is lies at the surface of a critical political debate: what should Europe be? Those who advocate a European superstate tend to believe the EU is already a superstate. Those who oppose further European integration believe the EU is a limited, economic union of sovereign nations. 3 At the heart of this political debate lie issues dear to every European: issues of national identity, Europe's cultural and economic position in the world, and Europe's place in a history marred in the Twentieth Century by two brutal world wars.
Mindful of the political debate, but (largely) leaving that debate to others, this essay asks simply: what is this Union? What makes the documents creating the Union treaties, and what makes them constitutions? What stands between union and federation or nation? Through an analysis of the Union's history, institutions, and legal framework, this essay ultimately explores how the Union must be changed if, as European constitutionalists would have it, Europe is to move ever closer towards a common political future.
II. TREATIES V. CONSTITUTIONS
Before delving into the EU, we tum to guiding principles: what is a treaty and what is a constitution?
A "treaty" is "a generic term embracing all instruments binding at international law concluded between international entities, regardless of their formal designation." 4 The Vienna Convention on the Law of Treaties defines "treaty" as "an international agreement concluded between States in written form and governed by international law .... " 5 ln short, treaties are contracts, between sovereign nations, governed by international law.
Constitutions share none of these attributes. A constitution is 3. The parallels in the United States are hard to ignore. Those who advocate limited federal government, states' rights, and "federalism" as that term is presently understood tend to believe that the Constitution already places strict limits on federal power. Those who advocate a more expansive federal government tend to interpret the Constitution more broadly.
4. See United Nations Treaty Collection, Treaty Reference Guide, at http://untreaty.un.org/ English/guide.asp#treaties (last visited Apr. 6, 2002). 
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[t]he organic and fundamental law of a nation or state, which may be written or unwritten, establishing the character and conception of its government, laying the basic principles to which its internal life is to be conformed, organizing the government, and regulating, distributing, and limiting the functions of its different departments, and prescribing the extent and manner of the exercise of sovereign powers. A charter of government deriving its whole authority from the govemed. 6 245 A constitution is not an agreement between states, but among a people to create a state. "The true difference" between "a league or treaty, and a Constitution," according to James Madison, is the difference between "a system founded on the Legislatures [ In spring 1950 Europe was on the edge of the abyss. With the onset of the Cold War, the threat of conflict between its eastern and western halves loomed over the continent. Five years after the end of World War Two, the old enemies were still a long way from reconciliation. What could be done to avoid repeating the mistakes of the past and to create the right conditions for a lasting peace between such recent enemies? The nub of the problem [Volume XVI Treaties were created from the top down by acts of government, not "peoples." The EC Treaty (Article 313) and TEU (Article 52) were signed by European foreign ministers, required ratification by "the High Contracting Parties [participating European states] in accordance with their respective constitutional requirements," and entered into force upon "ratification by the last Signatory State."
11 The TEU entered into force after ratification by ten national legislatures or parliaments and three national referenda.
12 On the whole, the TEU received considerably more support in national legislatures of the member countries than among their own citizens. 13 Plainly "the European legal order started its life as an international organization in the traditional sense .... "
14
The Treaties' text supports this view. The Treaties refer to themselves as treaties, not as constitutions, nor as "basic" or "fundamental" law. 15 The EU's history of ratification and the Treaties' text both suggest that these are traditional treaties among autonomous nation states.
B. Amendment/Withdrawal/Permanence
Other features of the Union are also intergovernmental, not constitutional. The Treaties prohibit any amendment without ratification by every member state?
0 Such prohibitions are common in treaties, and the Vienna Convention on the Law of Treaties establishes this rule as the standard?' The rationale is plain: any amendment over a member's objection would irreparably violate national sovereignty. If a treaty is simply a contract among countries, no country can be bound by provisions to which it did not agree.
By the same token, sovereign nations must have the power to withdraw from treaties if their people so desire. Most treaties explicitly provide for withdrawal, if given with proper notice.
22 The TEU and EC Treaty are officially "concluded for an unlimited period." 23 No provision in the Treaties either authorizes or prohibits withdrawal by member states. 24 This omission is ambiguous. It could suggest that any member state may withdraw from the Treaties at any time, even without notice. Yet, as in constitutions~which often do not provide any mechanism for 25 -the omission may also imply that no state may withdraw absent amendment to the Treaties themselves.
The Treaties' transitional nature, however, places them firmly within the category of treaties, not constitutions. Although the TEU and EC Treaties were explicitly "concluded for an unlimited period," 26 both were substantially amended-the EC by the TEU and the TEU by the Amsterdam Treaty in 1997. The text ofthe TEU is transitional by its own terms. For example, the TEU's Common Foreign and Security Policy ("CFSP") calls for the "progressive framing of a common defence policy ... which might lead to a common defence ... .'m The TEU resolves "to mark a new stage in the process of European integration," to "continue [not complete] the process of creating an ever closer union .... " 28 Constitutions are intended to be enduring, not transitional. Treaties are merely agreements among nations. They can be replaced or dissolved if enough signatory states withdraw. As transitional documents, the Treaties do not fit the constitutional bill.
IV. THE EUROPEAN UNION AS A SUPERSTATE

A. European Union Powers
The above discussion suggests that the Treaties are treaties like any other. They were signed and created by nation states, not a European people; they require unanimous agreement by all signatory states to amend; and they are transitional by their own terms. Why, then, did the European Court of Justice describe the EC Treaty as "the basic constitutional charter" ofEurope? 29 We begin with an analysis of EU powers. A constitution gives the central government vast powers. 30 The EU does not yet have the power to declare and conduct a war or to raise and support a European military. By its own terms, the TEU's CFSP aspires to but does not reach this goal. 31 30. The United States Constitution, for example, gives the federal government the power to lay and collect taxes; to borrow money; to regulate commerce; to declare and conduct a war; and to raise and support armies and navies. See U.S. CONST. art. I, § 8, cl. 1-3, 11-13.
31. Article 17 of the TEU, calling for the "progressive framing of a common defence policy ... which might lead to a common defence," illustrates the CFSP's aspirational nature. TEU art.
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Yet the EC does have substantial power. The Council can and has forced member states to pay the costs of participation in the Union (e.g., to absorb new member states or eliminate economic imbalances among member states )-costs ultimately borne by citizens of member states. That is a tax of a kind. The EC has the power to regulate commerce. The Community's common market objective is the source of enormous economic powers, distinguishing the EC Treaty from every other international treaty in history. The Community may regulate the movement of goods, labor, capital, and enterprise within the EC. 33 The Community establishes antitrust or "competition" law . 34 Pursuant to Article 95 of the EC Treaty, the Community may, by qualified majority, pass directives to harmonize laws of the member states that affect the internal market.
35
Such directives concern social and economic policy, including "health, safety, environmental protection, and consumer protection . 
B. Necessary and Proper Clause
The EU is given additional power through the EC Treaty's "necessary and proper" clause, which states:
If action by the Community should prove necessary to attain, in the course of the operation of the common market, one of the objectives of the Community and this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the European Parliament, take the appropriate Article 308 is extremely broad on its face. It authorizes the Community to take "appropriate measures" wherever necessary to "attain ... one of the objectives of the Community," even where other articles have not provided the necessary powers. Under Article 308, the Council can look to the broad purposes of Articles 2 and 3 to enact Community law. Such objectives could include "raising ... the standard of living and quality of life [in the EC]," 45 achieving "economic and social cohesion and solidarity among Member States," 46 or even contributing to "the flowering of the cultures of the Member States." 47 The European Court of Justice ("ECJ") has interpreted Article 308 expansively. The Court first defined "necessary" to allow the Council to rely upon Article 308 even where the Treaty has provided alternative legal bases. 48 The Court then took a broad "approach to the term[] 'objectives,"' considering Community objectives above and beyond any enumerated Treaty powers. 49 In Massey-Ferguson, citing the Community objective of "establish[ing] a customs union," the Court empowered the Council to create a "uniform determination of the valuation for customs purposes of goods imported from third countries. " 50 Although not in the context of Article 308, the Court has also identified "European unity" as the "objective of all the Community treaties." 51 On its face and as interpreted by the ECJ, Article 308 permits any Community legislation with a "nexus" to the "operation of a market," 56 for example, "the purchase of equipment for national armed forces" to promote the "free flow of goods," or the "harmonization of diploma equivalences" to pursue the "free flow of persons." 57 Perhaps the EU is not such a political dwarf after all. But no treaty in history created institutions like those in the EU. The EU has four "branches" of government: a parliament, a supreme court, an executive branch, and a quasi-legislative council of member states. The Council, still the EU's main decision-making body, consists of representatives of the member governments. It exercises legislative power with the European Parliament, shares budgetary authority with Parliament, and on occasion concludes, on behalf of the EU, international agreements with one or more States or international organizations.
C. The EU's Institutions
The Parliament is directly elected every five years by the people of Europe. It shares legislative power and budgetary authority with the Council and approves the nomination of Commissioners who collectively comprise the EU's executive branch.
The Commission consists of members nominated by common agreement of the member governments and approved by Parliament. As the EU's executive branch, the Commission initiates and presents draft legislation to Parliament and the Council, implements European legislation, ensures that Community law is properly applied, and represents the Union in negotiating international agreements.
These institutions are "endowed with sovereign rights, the exercise of which affects Member States and also their citizens."
62 Through Article 220, 63 the EC also became "the only treaty-based system equipped with a court which may be approaching the role of a constitutional court in a federal system."
64 The ECJ consists of justices appointed by common agreement of the member governments.
D. Direct Effect of Community Law
In addition to its vast powers and powerful institutions, the EU has a legal structure that is entirely constitutional in nature. As noted above, constitutions "by definition [establish] the basic principles and laws of a nation or state; [while] an international treaty [or a compact] ... specifies the contractual rights and duties of (more than one) distinct sovereign states."
65 To establish such basic laws, constitutions apply a supreme federal law, enforceable by powerful federal institutions, directly to the people. The Community legal order embodies these constitutional principles. 69 Individuals are the "principal 'guardians' of the legal integrity of Community law" through the Article 234 preliminary ruling procedure, which permits individuals to rely on Community law in private suits and requires national courts to refer issues of Community law to the ECJ and defer to ECJ holdings concerning these Community laws. 70 The principle of direct effect and the preliminary ruling procedure remain generally accepted by courts of member states.
71
E. Supremacy of Community Law
A constitution must also establish the supremacy of federal law. Costa v. ENEL and subsequent decisions have established both the supremacy of Community law within its sphere of competence and the Community's "Kompetenz Kompetenz," or ability to define its sphere of competence.
72 Unlike treaties, EC law prevails over national laws passed later in time. Because the ECJ declared Community law "mandatory and absolute," "a legal system in its own right which forms part of the legal system of the Member States," 73 member state courts must refuse to apply state laws that conflict with directly effective Community law. In addition, Article 308, the "necessary and proper" clause, does not create quite the political giant its broad text initially suggests. That is because Article 308 requires unanimity by the Council to pass legislation. 92 It is the unanimity of the member states, not Article 308, that is the ultimate source for the broad "Community" powers under this Article. Here the Treaties are again treaties, permitting autonomous nation states to pursue objectives of mutual interest when they unanimously agree to do so.
VI. TOWARD A CONSTITUTION OF EUROPE?
The EU is a work in progress, part treaty and part constitution. In the past months, France and Germany have hinted at a new structure for Europe based upon a true constitution. 93 In order for Europe to adopt a superfederation with a European constitution requires a conscious, It must also be understood that states may not under any circumstances secede from this union unless the union dissolves or is replaced. Constitutions, unlike treaties, are not optional or transitional legal obligations that can be renounced with a few months notice.
No true European state or federation can exist without a single mechanism to achieve a common foreign policy and defense. That means that European institutions-not Tony Blair and Jacques Chirac-will forge a common immigration policy, antiterrorism policy, and a common army with a single command structure and commander in chief.
It is not sufficient that Community law apply directly. The EU must also establish basic, individual rights for all European citizens, whether French, Italian, or German. Every constitution includes the equivalent of a Bill ofRights.
EU institutions must also be reorganized. What place does a Council of nation states have in a superstate or superfederation? Perhaps, at best, the Council can serve as Parliament's upper chamber. The EU's executive branch must also be directly accountable to the European people or Parliament, presumably in the form of a president or prime minister. If the EU is to be a superfederation or a superstate, its executive branch must be represented by a person directly accountable to Europeans, not a Commission of largely invisible, albeit well-meaning, bureaucrats.
These are significant changes, and Europe may not be ready for them politically, socially, or psychologically. Given the enormous historical, linguistic, cultural, and political differences among the ever-increasing group of EU nations, such a superstate created by a European constitution is unlikely and probably unworkable. Perhaps then the Union is best left substantially as is, neither treaty nor constitution, neither nation nor federation. In its present state, Europe will continue to realize the bene- 
